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Thursday, December 8, 2011 10:00 a.m. 

PROCEEDINGS 

oOo 

THE CLERK: Calling case CR 10-0642, the United 
States of America versus Jeffrey Herholz and Michael Arnold. 

Appearances, Counsel. 

MR. SWANSON: Good morning. Your Honor. Edward 
Swanson for Mike Arnold, whose appearance has been excused. 

MS. AULT: Good morning. Your Honor. Kristin Ault 
for the United States. ' 

THE COURT: Good morning. 

MR. CHAZIN : Good morning. Your Honor. Seth Chazin 
appearing .for Mr. Herholz, whose presence has also been 
excused. 

THE COURT: Okay.. Let's talk about — well, we have 
three things . I think only two of them are of interest to you, 
Mr. Swanson. The co-conspirator statement summaries, and some 
.motion for clarification. Why don't I find out before we. get 
into this dispute. Where is everybody in this case? Where are 
we? 

MR. SWANSON: So — 

THE COURT: And I'll deal with the forensic ■ 
examination. Certain things are going to happen as of today or 
next week,, but where is that? 

MS. AULT: Your Honor, we have a deadline of next 
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week to produce • — to refine our 404(b) notice. And then we 
had pretrial dates that are going to occur in January. I think 
that's the only thing that's — 

THE COURT: But this exhibit list? 

MS. AULT: Your Honor, I informed Mr. Swanson that we 
have every intention of producing a revised exhibit list on the 
16th, along with the 404(b) evidence. 

THE COURT: That's on the 16th of this month; right? 

MS. AULT: Yes. 

THE COURT: So maybe I'll see you back here the 
following week, see where we take it from there. I'm not going 
to order summaries of' the co-conspirator statements. Perfectly 
comfortable with having to deal with it either at a pretrial 
conference,’ if you're aware of something that is of concern to 
you or during the course of the trial. You obviously know — 
assuming there's an evidentiary basis, that is to say, assuming 
that -- I don't require that a prima facie case of conspiracy 
be established before you allow the statements. Okay. So 
that's not a problem. 

And there's no problem with respect to hearsay. 
Because it's a hearsay statement, it's an exception to it, 
provided that it's in furtherance of the conspiracy. But 
that's very, very broad. And really the issue is — in my 
view, is that if there's some statements out there that aren't 
in furtherance of the conspiracy, question number one is/.of 
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course, why would the government seek to introduce the — but 
I'm not naive — that naive. If they're introducing it, it's 
not in the furtherance of conspiracy, but it's prejudicial, you 
know, therefore no probative value of prejudicial, then I go to 
the point of figuring out if it's clearly prejudicial and not 
probative, number one, it's stricken. And, number two, if it's 
so clearly, you know, prejudicial and not probative, then the 
government — then the Court will consider a motion for a 
mistrial. 

And with : — with — if the Court finds that the 
government intentionally did it, then it's double jeopardy, and 
that's the end of the case. 

So there are high risks to the government in, you 
know, setting out oh a path. And I'm not suggesting you 
would — as a matter of fact/ I don't think you would. Just 
the opposite. But it's high risk. So yes, I guess it could be 
taken care of by pre-litigating every statement out there. But 
that would take months for pre-litigation. I like sort of 
self-censorship, self-control by the government as to what. it's 
going to introduce and so forth. 

So you say you'd like to know what they are, and I'm 
not inclined to pre-try the case on that basis. 

MR. SWANSON: If I could say two things. Your Honor. 

This, as the Court knows from our filings, has been 
done in other courtrooms here — 
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THE COURT: I understand. 

MR. SWANSON: — and hasn't taken months. It's been 
a fairly — 

THE COURT: Well, they're more efficient, those 
judges, than I. 

MR. SWANSON: The concern that we have in this case 
is the lack of clarity about what the government is going to 
argue constitutes a statement in furtherance of the conspiracy 
that involves our client. Because as the Court knows, this is 
a case with — in our view — separate conspiracies, and 
they've been split up for trial. And the Court hasn't made any 
specific findings about the separateness of those conspiracies, 
but that's what we're going to start wading into as this goes 
on . 

And the concern that we have is. that in the middle of 
trial having to interrupt proceedings to talk about, "Well, no, 
this isn't this conspiracy; this is another conspiracy." 

THE COURT: My guess is that you face that problem no 
matter what. If you say, "Look, let's do it pretrial," number 
one, I'm really not in a position to do it because I don't know 
enough about the case. And number two, it'll be just as time 
consuming pretrial as it would in the trial. As a matter of 
fact, probably less so in the trial because the trial then is 
very focused, I know what's in it, what's not in it. Everybody 
knows. We sort of set parameters. And, you know, those 50 
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statements that the government wants to introduce, you know, 
they' 11. get wind of how the trial is going,, and I'm not sure 
that they're going to try to introduce these various things 
that you think that they might try. 

Anyway, it doesn't really save time. It doesn't 
really save time in my view. 

MR. SWANSON: Okay. And our concern — it may take 
the same amount of time. It just takes time in a different — 

THE COURT: But isn't it better — from my point of 
view, it's certainly better that I make it in the context of 
understanding the scope of the conspiracy and what I've — what 
the government claims is a conspiracy, what I believe ought to 
be' within the conspiracy as alleged in the indictment. I'm in 
a much better position. 

Anyway, denied. And we'll take it from there. 

MR. CHAZIN: Your Honor — 

THE COURT: And I also think that when you get' the 
revised exhibit list, that may answer questions, right away. 

MR. SWANSON: Well, so to follow up, then, on the 
Court's first point, I think it would be useful for us to set a 
date the week after production is due. 

THE COURT: I will. 

MR. SWANSON: And I just want to highlight a couple 
issues that we're concerned about and may be resolved when we 
get the government ' s list. But just so I'm teeing them up now 
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so they don't come as a big surprise when we ■ show up the 
following week . 

THE COURT: Nothing comes as a big surprise. 

MR. SWANSON: Probably not anymore. 

So the one issue we've already raised is the 
production of documents post the September 9th Rule 16 
guideline. We filed a statement — I don't know if the Court 
had a chance to see that — saying that since that date we 
received about a quarter of a million additional documents in a 
case that the government has been investigating for between 
four to six years. . 

We are going to be objecting to the use of any 
documents. We don't know if the government intends to, but I 
just wanted to. highlight that issue because there's simply no 
way to stay on top of this case and get an additional quarter 
of million documents after the discovery cutoff and be able to 
process those. 

Second, we understand from conversations with the 
government that they intend to offer summary testimony 
regarding financial matters. And we don't object to that as a 
general proposition, but to the extent that they intend to rely 
on exhibits to do that or introduce whatever those summaries 
are that will be based presumably on other documents they're 
relying on, we would like to know what that is now too, but 
that's something that ought to be addressed as an exhibit as 
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opposed to later at trial. 

THE COURT: Thank you for teeing that up. 

MS. AULT: Your Honor, I can address both of those in 
reverse order. 

THE COURT : You don ' t have to . Why do I have to hear 
these things twice and three times? Mr. Swanson says he's just 
teeing them up. You don't have to tee up your position. ■ You 
heard what his position is, and you're going to file a revised 
exhibit list and so forth. You understand what he's going to 
say about it . 

MR. SWANSON: One other issue that' I wanted to raise 
tor the Court . We have requested the government informally 
Henthorn material about agents that they intend to call at 
trial to testify. We had not received anything in response. I 
don't know if that represents a representation that there is 
none, and I just wanted to clarify that now on the record and 
find out how the Court would like us to deal with that if the 
government would rather proceed by motion rather than by form 
request . 

THE COURT: How do you want to proceed? 

MS. AULT: Your Honor, we are conducting our 
obligations under Henthorn and Giglio. I tend to do those 
closer to trial as opposed to farther out just to make sure 
when we represent, there's nothing in the file that — 

THE COURT: That's how she wants to proceed. 
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MS. AULT: The defense has asked we conduct Henthorn 
and Giglio review of state officers', and — 

THE COURT: You're not required. 

MR. SWANSON: And so to the extent that there are any 
state officials — 

THE COURT: To the extent they know about it. 

MR. SWANSON: Well, right. And to the extent that 
there are — and we seek that information, would the Court want 
us to do that by way of notice of motion? 

THE COURT: Yes. 

MR. CHAZIN: Rather than — notice of motion for a 
subpoena or notice of motion just to — 

THE COURT: I don't know. You. do it the way you 
think you should do it . I don't practice. As a matter of 
fact, that's an impeachable offense if I do. So .1 don't. 

MR. CHAZIN: Your Honor, I just had one suggestion, on 
the issue of the co-conspirator statements. I understand the 
Court doesn't want to spend its time or our time litigating 
that pretrial. But what I would ask is at least for the 
government to disclose or specify at least to some degree what 
those statements would be in order to allow us to properly ' 
prepare . 

THE COURT: I don't think you weren't here when I had 
this conversation with Mr. Swanson. That's exactly what I said 
I'm not going to do. You mean get them to write them all out 
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or identify them? I'm not going to do it. At this point, I'm 
not doing it. Get the exhibit list, get the witness list — 
are you doing a witness list? You're doing a witness list; 
right? 

MS. AULT: A witness list would be — I believe 
that's. one or two weeks before the pretrial conference. 

THE COURT: When is the pretrial conference? 

MR. SWANSON: The pretrial filing date is 
January 5th. The conference is — 

MR. CHAZIN: Two weeks later. 

MS. AULT: So we would anticipate a witness list on 
January 5th. : 

THE COURT: Okay. I'm not going to go over it again. 

Now, let's talk about the handwriting. Let me see if 
I understand the argument . 

The argument is that the government will — the 
government believes that the — your client consented to the 
search? 

MR. CHAZIN: That's correct. 

THE COURT: That's one of the positions. And they 
have a document in which your client acknowledged that he had 
consented to the search. 

MR. CHAZIN: That it was a — 

THE COURT: That he signed. 

MR. CHAZIN: That permitted the search basically. 
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THE COURT: That permitted the search. Okay. 

So is it your position that your client did not sign 
that document? 

MR. CHAZIN: That's what it seems to be, yes. 

THE COURT: Not what it seems to be. That's your 
position, he did not actually sign the document? 

MR. CHAZIN: That's the information I have right now. 

THE COURT: You weren't there, so I know that you — 

MR. CHAZIN: That's right. 

THE COURT: Okay. He' didn't sign the document. So 

this — 

MR. CHAZIN: That's our position. 

THE COURT: So this — basically — crime is being 
perpetrated in front of. That is, that I'm being given a 
document that purports to be signed by your client in front of 
law enforcement officials, and that — maybe they're not — I 
don ' t know what they are . What are they? 

MS. AULT: They are. Your Honor. 

THE COURT: They're law-enforcement officials, and 
they have said that your client signed this document in front 
of them. And in fact they're lying, so they're going to 
prison. Certainly, if they're convicted because they will be 
charged. Okay. 

Now, given that, it's a serious matter, and I'm just 
trying to figure out how to deal with it. But there are a 
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couple of ways to deal with .it because you have chosen a 
handwriting expert who is 500 miles from the Court. Or 300, 
Wherever that place is. Where is it? 

MR. CHAZIN: Indian Wells is near Palm Springs. 

THE COURT: Indian Wells. Okay. I think there 
probably are some handwriting experts that are a bit closer 
than Indian Wells. So maybe that's the repository of 
handwriting — • I don't know — experts. 

But the government is concerned — not with you — 
the government is concerned that given the vagaries of our mail 
system the. shutdown of any convenient postal service in this 
“building and a few others, that we’re — that something — this 

document is going to be lost. And they don’t think that it’s 
their obligation to' mobilize the FBI to carry the document down 
to your expert and sit there while he applies his machine or 
whatever the thing is and conducts its analysis. Well, I don't 
think that's a completely unreasonable position from the 
government . 

So the question is: Well, what do we do about that? 
Now, you said, "Well, we're willing to stipulate if something 
happens to the document, we're willing to stipulate that they 
can use a copy." But of course, that's not what they want. 

They don’t want your stipulation that it's a copy. They want 
your stipulation that in fact your client signed the document, 
which of course is the subject of exactly why you're Conducting 
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the inquiry. 

So it seems to me, though, I can ash you, "Are you 
willing to sign such a document, which says you and your client 
in the event this document is misplaced through the vagaries of 
postal service or otherwise, I hereby stipulate that before the 
trier of fact my client signed it." And my guess is you'd say, 
"No." 

Is that correct? 

MR. CHAZIN: Correct.. 

THE COURT: So there we are. Why should the 

government- take the risk that they give a piece of paper to the 

defendant's counsel and to others and that if it disappears-, 
that piece of evidence is gone because it is an important piece 
of evidence in this case. 

By the way, if you're wrong, that is, in fact your- 
client did actually sign it, it's significant in terms of the 
admissibility of the evidence. If you're right, it would form 
the basis of prosecution of law enforcement officers. So I 

think the government has a very strong interest in not turning 

it over -t- physically turning it over to somebody's who's 
500 miles away. 

So my practical suggestion — if it's practical, who 
knows, is get an expert who can look at it locally. And the 
government had said if it's somebody locally, we'll take an 
agent, the agent will go over to your expert's lab and sit 
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there while the investigation is being conducted, and then 
retrieve the document and return it for safekeeping. That's 
not unreasonable.. And it's not, by the way, casting any 
aspersions. If anything, it cast, aspersions on the government. 
It's not casting any aspersions on, you know, your expert or 
your client or the case. 

That's why I don't do these things. I always thought 
that the lawyers were able to work this out. But that's the 
problem, as I see. And you know, so therefore just figure it 
out. If you want to conduct an examination of it, get somebody 
who can come in, get somebody within the Northern District of 
California to take a look at it. And they'll make 

arrangements . 

MR. CHAZIN: Your Honor, I would ask for one thing — 

THE COURT: I think you do need the original 
document, by the way. 

MR. CHAZIN: I know we do . I know we need it. 

Your Honor, if I could, first of all, I wanted to 
point out a couple things. Number one, we formed a 
relationship with this expert already. There’s been — 

THE COURT: I'm sorry about that. Try to have 
relationships that are more conducive to the Northern District. 
That ' s not the government ' s fault that you go out and get 
somebody who's 400 miles away. 

MR. CHAZIN: More importantly, this document came 
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from North Carolina. It got mailed here to begin with. 

THE COURT: That's right. The government ' s very 
lucky that they got it . 

MR. CHAZIN: So I don't — and they knew what it was 
when they sent it. So I don't think that that's a valid 
position to take. 

Secondly, they have an office 50 miles away from 
Indian Wells — DEA does. So there’s no reason why they can't 
transport that document to our expert who we already expended 
resources with, and who's going to end up having to hire a 
whole new expert who is going to cost a lot more to the Court 
and the government than it is' to complete by simply 

transferring that down to their DEA office in Riverside, which 
is 50 miles away from Indian Wells. So — 

THE COURT: Why don't you work this out. All right. 
Figure out what to do. Just have a discussion. I'm not doing 
this. I'm not ordering them to do that. At this point, you 
can have a local person do it or try to work this out. Okay. 
Maybe it's cheaper. This is all CJA? 

MR. CHAZIN: Yes. 

THE COURT: It's CJA? 

MS. AULT: For now. 

THE COURT: What? 

MS. AULT: For now. Your Honor. 

THE COURT: Well, for now. 
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MS. AULT: Your Honor, there is a — 

THE COURT: I don't care. Just figure it out. If 
I'm signing these vouchers, the government has a responsibility 
to try to make things economical. 

MS. AULT: Thank you. Your Honor. 

MR. CHAZIN: Your Honor, we offered up the 
stipulation — 

THE COURT: You've been perfectly reasonable. Figure 
it out. I'm not, absent the stipulation that you agreed that 
he signed it . 

MR. CHAZIN: Well, I don't think the government has 
asked for that at all ■ 

THE COURT: That was my idea. 

MR. CHAZIN: I know that was your idea. 

MS. AULT: It was an excellent idea. Your Honor. 

MR. CHAZIN: Ms. Ault had indicated concern about the 
other defendants in the case also stipulating. 

THE COURT : I don ' t know if there ' s a concern on that 

issue . 

MR. CHAZIN: They now have. 

THE COURT: There's some other documents that I'm 
not — they don't care. Why do they have any standing to 
object? You don't have to get everybody's signature on some 
stipulation. 

MR. CHAZIN: They've already indicated a willingness 
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to stipulate nonetheless. 

THE COURT: This has nothing to do with them. 

MR. CHAZIN: I agree, but — 

THE COURT: They don’t have standing, do they? 

MS. AULT: Our concern was if something were to 
happen to other original documents, we were to try to introduce 
the copies pursuant to a stipulation with Mr. Herholz. And if 
other defendants were to object — 

THE COURT: You know, you can order the defendant in, 
you can get him to do a handwriting exemplar. You can do that. 

MR. CHAZIN: That’s, unfortunately, not sufficient. 
They need exemplars from back when it was signed in 2006. 

THE COURT: He changed his signature? Is that right? 

MS. AULT: Your Honor, this is the first time I’ve 
ever — I’ve done handwriting examples before. And my 
experience, they always want the actual person to provide 
exemplars, otherwise they're comparing an unknown against an 
unknown . 

THE COURT: That's right. I mean, I'm surprised — 
anyway, work it out. I'm not working it out right now. 

Your motion is denied. So that part is. So work it 
out, see whether you can do something else. It may be 
efficient to have DEA Agent X fly down to Palm Springs and 
arrange the date, go over to the place, have a nice lunch at 
the racket club in Palm Springs, get back on the plane and come 
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up here . That may be cheaper than all these shenanigans . I 
don't know. You're all adults; right? So figure it out. The 
U.S. Attorneys' Office and the criminal defense bar are 
terrific in our district. They work out these problems, except 
now I'll have to say this . problem. Okay. Goodbye. 

MS. AULT: Thank you. Your Honor. 

MR. SWANSON: Could- we have a date. Your Honor, for 
the week following the production? 

THE COURT: Yes, you can. 

MS. AULT: Your Honor, I believe that' we're already . 
here on the 19th, which is that Monday. 

THE COURT: December 19th? 

MR. SWANSON: On the motion to suppress? 

MS. AULT: Yes. 

THE COURT: December 19th. 

MR. SWANSON: Thank you. 

THE COURT: Thanks for coming. 

MS . AULT : Thank you . 

MR. CHAZIN : And is my client's appearance waived for 
that appearance? 

THE COURT: Well, the motion to suppress — wait a 
minute. Time out. Do I have a hearing on the motion to 
suppress? 

MS. AULT; Yes, Your Honor. 

MR. CHAZIN: That is set on the 19th. ■ 


19 


1 

2 

3 

. 4 

5 

6 

7 

8 

9 

10 

11 

T2~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


. Case3:14-cr-00196-CRB Document920-1 Fifed08/24/15 Page21 of 23 


MS. AULT: The motion to suppress the evidence 
actually that — 

THE COURT: The 19th? 

MS. AULT: Yes. 

THE COURT: The appearance is not waived. 

MR. CHAZIN: Okay. And, Your Honor, I will say 

that — well. I'll talk to Ms. Ault and try to work it out, but 
we're on a short timeline, if we're starting with a whole new 
expert now. Hopefully we can work it out. 

THE COURT: Just figure it out. 

MS. AULT: Yes, Your Honor. 

THE COURT: This is a bottom line dollars and cents 

issue. All right? We. can go through numbers and processes. 
Let's figure it out. Do it. 

MR. SWANSON: Your Honor, may Mr. Arnold's appearance 
be waived on — 

THE COURT:, He's not on the motion to suppress? 

MR. SWANSON: Correct. 

THE COURT: His appearance is waived. 

MS. AULT: Thank you. Your Honor. 

MR. CHAZIN: Thank you. 

(Conclusion of proceedings.) 

— oOo-' — 
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